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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14, 473 


ARTHUR M. PARKER, JR., and 
TOM K. WHEELER, 


Appellants, 
vs. 
LOUISE O. WELLBORN, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


Jurisdiction of this Court is based on Section 1291 of Title 28, 
United States Code since this is an appeal from the United States District 
Court for the District of Columbia. 


STATEMENT OF THE CASE 


On June 15, 1956, Arthur M. Parker, Jr. and Tom K. Wheeler, 
as petitioners, filed a petition to reform a written contract dated June 


16, 1953, between themselves, as purchasers, and the respondent, 
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Louise O. Wellborn, as seller, for the sale and purchase of two 
hundred (200) shares of capital stock of a corporation known as Sid 
Wellborn Motors, Inc. 


The petition alleged that Parker and Wheeler, hereinafter re- 
ferred to as petitioners, agreed to and did in fact pay to Louise O. 
Wellborn, hereinafter referred to as respondent, the sum of Five 
Thousand Dollars ($5, 000. 00) cash, representing an obligation of Sid 
Weliborn Motors, Inc., a corporation, to respondent, plus the sum of 
Ten Thousand Dollars ($10; 000.00) cash, and the petitioners in said 
agreement further agreed to, and did, cause the Wellborn corporation 
to give one Homer Brett a corporation promissory note in the sum of 
Eighty Thousand Dollars ($80, 000.00), payable with interest at the rate 
of five percent (5%) per annum from June 17,1953, under certain terms 
and conditions more specifically set out in the said agreement dated 
June 17,1953, and, in addition thereto, petitioners did agree and did 
give to respondent their ten (10) certain pramissory notes drawn in the 
principal sum of Five Thousand Dollars ($5, J00. 00) each, for a total 
principal sum of Fifty Thousand Dollars ($50, 000. 00), the first of said 
notes becoming due and payable July 1, 1954, with the balance of said 
notes being payable at succeeding yearly intervals on the first day of 


July, all bearing five percent (5%) interest, with the interest payments 


quarterly, beginning on November 1, 1953. 


The petition below further alleges that as a principal part of the 
inducement for the petitioners to enter into the contract dated June 17, 
1953, and to comply with its provisions, they accepted as being true and 
accurate a certain financial statement dated May 31,1953, reported by 
the respondent as giving a true and accurate accounting of the assets 
and liabilities of the said Sid Wellborn Motors, Inc., as of May 31, 1953. 
The petition further alleges that the petitioners relied upon the represen- 
tations of the respondent that the statement of May 31,1953, was true 
and accurate, and accordingly petitioners made no independent audit or 
inventory of the assets of the corporation. The petition states that after 
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the signing of the agreement, and the payment of Fifteen Thousand 
Dollars ($15, 000. 00) as aforesaid, and the giving of the notes, all as 

set forth, they had the books of the corporation audited by a Certified 
Public Accountant, and had certain appraisals and inventories made, 

all of which resulted ina finding that certain assets of the corporation 
had been over-valued to the sum of approximately Twenty-four Thousand, 
Two and 83/100 Dollars ($24, 002. 83). 


The prayers of: the petitioners for relief asked that the Court, 
upon a hearing of the cause reform the contract dated June 17,1953, by 
providing for allowance or credit on the purchase price of Twenty-four 
Thousand, Two and 83/100 Dollars ($24, 002. 83), as well as any sums 
which might be determined as over-payments in interest that were paid 
by the petitioners at any time since June 17,1953, and also ask for such 
other and further reli¢: as the nature of the case may require and as to 
the Court may seem just and proper. 


Thereafter, on July 10, 1956, respondent filed an answer to said 
petition, and also a counter-claim, and an answer to the counter-claim 
was thereafter filed. In the answer to the petition respondent admitted 
the sale of the two hundred (200) shares of stock of the corporation, ad- 
mitted the payment of the cash sums as stated, and further that one of 
the Five Thousand Dollar ($5, 000. 00) promissory notes had been paid, 
and interest on the remaining nine (9) promissory notes was paid 
through May 1,1956. She denied any misrepresentat ions and denied 
petitioners were entitled to any reformation of the contract. Other de- 
fenses involved the theory of laches, waiver and estoppel; and then pro- 
ceeded by way of counter-claim alleging that two (2) of the Five 
Thousand Dollar ($5, 000. 00) promissory notes were, in fact, past due, 
and claimed the sum of Ten Thousand Dollars ($10, 000. 00) with interest 
from May 1, 1956, besides costs. 


Thereafter the respondent filed a motion for judgment on the 


counter-claim, which motion was denied after hearing, without pre- 


judice. 
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A stipulation was entered into between the petitioners and the 
respondent concerning the counter-claim, which provided that as of 
February 1, 1957, and until further Order of the Court, the petitioners 
would pay the sum of One Thousand Dollars ($1, 000. 00) quarter- 
annually on account of their nine (9) promissory notes aggregating 
Forty-five Thousand Dollars ($45, 000. 00) as a volunteer payment by 
petitioners to respondent inasmuch as it was then calculated that the 
ultimate amount that would be determined due by petitioners, after the 
allowance of the Twenty-four Thousand, Two and 83/100 Dollars 
($24, 002.83) claim, would justify such payments. The stipulation, 
however, contained a specific provision that nothing in said stipulation 
should thereafter be construed to operate to the prejudice of any of the 
parties thereto either then or in the future with respect to any of the 


matters included in the legal proceeding. 


Thereafter, on February 11, 1958, respondent filed a motion to 
set aside the stipulation, to amend the counter-claim and for judgment 
on the counter-claim. The motion to amend the counter-claim sought to 
increase the sum claimed from Ten Thousand Dollars ($10, 000. 00) to 
Fourteen Thousand, Seven Hundred, Seventy and 59/100 Dollars 
($14, 770.59). Answer to said motion was duly filed and the matter came 
on for hearing, and resulted in a final judgment on the counter-claim on 
March 6, 1958, in favor of respondent against the petitioners in the 
amount of Thirteen Thousand, Six Hundred, Seventy-eight and 63/100 
Dollars ($13, 678. 63), plus interest on Forty-three Thousand, Six Hun- 
dred, Seventy-eight and 63/100 Dollars ($43, 678. 63) at the rate of five 


percent (5%) per annum from August 1, 1957, to February 1, 1958, 
amounting to One Thousand, Ninety-one and 96/100 Dollars ($1, 091. 96), 
plus an attorney's fee of One Thousand, Four Hundred Seventy-seven 
Dollars ($1, 477.00). 


Thereafter, on March 10, 1958, an amended counter-claim was 
filed, and an answer thereto, on April 16,1958, was filed, and this 
appeal was taken. 
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At the hearing before the Motions Court on the Motion for Judg- 
ment on the counter-claim it was shown to the Court by counsel for the 
petitioners, that if the petitioners should prevail in the litigation, under 
ho circumstances would there be any more than Five Thousand, Nine 
Hundred Seventy-nine and 99/100 Dollars ($5, 979.99) plus interest, due 
the respondent, and all of said sum not payable until as late as 1963. 

It was also pointed out to the Court that the stipulation mentioned here- 
inabove between the parties was not to operate to the prejudice of either 
of the parties. 


SUMMARY OF ARGUMENT 


The petition for relief below asked for reformation of a contract 
between the parties to correct an error concerning the over-valuation 
of certain assets which were a part of the consideration for entering 
into the contract originally. The over-valuation was unknown to the peti- 
tioners at the time of entering into the contract and it is believed that 
it was likewise unknown to respondent below, in other words an error 
was committed but unknown to all parties to the contract. 


With such an issue raised the Trial Court on a Motion for Judg- 
ment on a counter-claim filed in said cause granted said Motion even 
though the basis of the counter-claim was simply that the promissory 
notes upon which the counter-claim was based were unpaid although the 
very notes for which judgment was granted were sought to be reformed 
to adjust for the overpayment of the amount originally stated in the con- 
tract between the parties. 


The granting of the Motion for Summary Judgment, which was a 
final Order, without giving the petitioners an opportunity to prove the 
over-valuation, and their right to a reformation of the promissory notes 


and contract, is claimed as reversible error by the appellants. 





ARGUMENT 


The petitioners below, Arthur M. Parker, Jr. and Tom K. Wheeler, 
hereinafter referred to as petitioners, on June 15,1956, filed a petition 
in the lower Court to reform a written contract dated June 16,1953, be- 
tween themselves as purchasers and the respondent, Louise O. Wellborn, 
hereinafter called respondent as below, for the sale and purchase of two 
hundred (200) shares of capital stock of the corporation known as Sid 
Wellborn Motors, Inc. 


The petitioners below paid certain cash sums amounting to Fif- 
teen Thousand Dollars ($15, 000. 00) at the time of the purchase, assumed 
other obligations and did give to the respondent their ten (10) certain 
promissory notes drawn in the principal sum of Five Thousand Dollars 
($5, 000. 00) each, for the total principal sum of Fifty Thousand Dollars 
($50, 000. 00), the first of said notes becoming due and payable July 1, 
1954, with the balance due at yearly intervals on the first day of July, 
all bearing five percent (5%) interest. The petition specifically alleges 
that as a principal part of the inducement for the petitioners to pay the 
money mentioned, assume the obligations and give their promissory 
notes as stated, they relied on representations made by the respondent 
that a certain financial statement dated May 31,1953, delivered by re- 
spondent to petitioners at the time of settlement, clearly represented 
the true financial condition of the Sid Wellborn Motors, Inc., as of May 
31,1953. FEetition shows that the petitioners made no independent audit 
or inventory of the assets of the corporation until after the Fifteen 
Thousand Dollar ($15, 000.00) sum was paid, the obligations assumed 
and the notes delivered, at which time they found that certain assets on 
the financial statement were inaccurate to the extent that the assets were 
over-valued in the amount of Twenty-four Thousand, Two and 83/100 


Dollars ($24, 002.83). They thereupon asked the Court, upon a hearing of 


the cause, to reform the contract dated June 17,1953, by providing for 
allowance or credit on the purchase price for the over-valuation of 
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Twenty-four Thousand, Two and 83/100 Dollars ($24, 002.83), as well 
aS any Sums which might be determined as overpayment in interest that 


were paid since the contract was signed. 


In the answer filed the respondent admitted the contract, admitted 
receipt of certain monies and the promissory notes, but denied that she 
made any misrepresentations and denied that petitioners were entitled 
to a reformation of the contract. Thereafter, respondent, by amended 
counter-claim, claimed the sum of Thirteen Thousand, Six Hundred, 
Seventy-eight and 63/100 Dollars ($13, 678. 63) due, with interest on the 
Sum of Forty-three Thousand, Six Hundred, Seventy-eight and 63/100 
Dollars ($43, 678.63) at the rate of five percent (5%) per annum from 
August 1, 1957, to February 1, 1958, amounting to One Thousand, Ninety- 
one and 96/100 Dollars ($1, 091.96) claiming that certain of the Five 
Thousand Dollar ($5, 000. 00) promissory notes, in accordance with the 
due dates appearing on the face thereof, were then due and unpaid, and 
in addition claimed a ten percent (10%) attorney's fee amounting to One 
Thousand, Four Hundred, Seventy-seven Dollars ($1, 477.00), besides 
costs. The answer to the amended counter-claim denied that the sums 
were due. 


On this state of the record, there was clearly an issue to be tried 
in the Lower Court, which issue consisted of whether there was mis- 
representation on behalf of the respondent at the time of entering into the 
contract which would justify the Court in ordering the reformation of the 


contract by the allowance of Twenty-four Thousand, Two and 83/100 


Dollars ($24, 002.83), with adjustment of interest paid, as claimed by 
the petition. At the time the motion was argued before the Trial Court 
for judgment on the‘counter-claim it was clearly brought to the attention 
of the Court by counsel for the petitioners that if petitioners should be 
successful at the trial of the cause below that, under no circumstances 
would there be more than Five Thousand, Nine Hundred, Seventy-nine 
and 99/100 Dollars ($5,979.99) due the respondent, plus interest, and 
that that figure would be payable in equal amounts yearly up to 1963 (the 
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figures were submitted not including interest calculations). (J. A. 13-14) 
These figures were submitted to the Trial Court as figures intended to 

be proven at the time of the trial. Counsel for the respondent argued 

that, even with an allowance of Twenty-four Thousand Dollars ($24, 000. 00) 
plus, at the time of the trial there would still be Forty-three Thousand 
Dollars ($43, 000. 00) due respondent in excess of the amount claimed by 
her in her judgment. This is not mathematically correct inasmuch as 


the figures are as follows: 


Agreed purchase price, Agreement June 17,1953, with respondent. 


Cash | $15, 000. 00 
Ten $5, 000 promissory notes 5% 50, 000. 00 
(Assumption of existing note) $65, 000. 00 


Paid on Account $10, 000. 00 
5,000. 00 

5, 000. 00 

10, 817.18 

3, 000. 00 

Car use 1, 200. 00 

Amount sought for adjust- 
ment by suit 24, 002.83 


$59, 020. 01 59, 020. 01 
$ 5,979.99 


It will be noted that in the petition filed below the petitioners 
sought to have the Court reform the contract after hearing, by an allow- 
ance of credit for the over-valuation of the assets of the corporation as 
represented to the petitioners at the time of the purchase. They did not 
ask to have the complete contract cancelled and in fact were and are 
perfectly willing to pay such sums as are proper, after the allowance 
for the over-appraisal as stated. Petitioners intended to show at the 
trial of the cause, that while the financial statement was not correct as 
to value that the over-valuation was an error insofar as the respondent 
was concerned and accordingly the contract should be reformed. 
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As was stated in the case of Battelle v. Cushing, 21 D.C. 59, 


page 71: 


"It is held not to be necessary that fraud should have been 
deliberately practiced by the party relying upon the contract, 
if it appears there have been material misrepresentations in 
fact, which were accepted as true by the party to whom they 
were made to his prejudice." | 


Again the case stated: 


"The proposition has now become very widely accepted at 
law, as well as in equity, that a man may act upon a posi- 
tive representation of fact notwithstanding the fact that the 
means of knowledge were specifically open to him, although 
he had legal notice, as e.g., in the public registry of the 
real state of things. * * * If the representations were of 
a character to induce action, and did induce it, that is 
enough. It matters not, as it has been well declared, 

that a person misled may be said, in some loose sense, 

to have been negligent (in reality negligence is beside the 
case where the misrepresentation was calculated to mis- 
lead and did mislead); for it is not just that a man who 
has deceived another should be permitted to say to him 
"you ought not to have believed or trusted me,.’ of "you 
were yourself guilty of negligence.’ This indeed, appears 
to be true, even of cases in which the injured party has 

in fact made a partial examination. Nor is the rule 
applicable merely to cases which, in some respects, 
Stand upon special grounds, as, e.g. suits for specific 
performance, it applies to recession equally and, indeed, 
is a general rule." ! 


The Court went on to say, page 73; 


"Where one person induces another to enter into an agree- 
ment with him by a material misrepresentation, which is 
untrue, it is no defense to an action to rescind the contract, 
that the person to whom the misrepresentation was made 
had the means of discovery, and might with reasonable 
diligence have discovered that it was untrue. ae 


There are other general comments by the Court along these same 


lines. 


In the American Law Institute Restatement of Contracts, Vol. 2, 
Par. 508, we find the following: : 
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"The negligent failure of a party to know or to discover the 
facts, as to which both parties are under a mistake does not 
preclude recession or reformation on account thereof." 

In the case at bar on the date of November 7, 1956, the respondent . 
moved for summary judgment, but upon hearing the motion was denied 
without prejudice. At the hearing of that motion and the second motion 
for judgment on the amended counter-claim, petitioners represented to 


the Court that to grant the motion would, in affect, pre-judge the case 


and preclude the petitioners from their opportunity to present evidence 
justifying a reformation of the contract. Notwithstanding the foregoing 
the Motions Judge on a hearing of the motion for judgment on the amen- 
ded counter-claim, granted the motion and thereafter entered the order 
dated March 6, 1958, which was a final judgment in the amount of Six- 
teen Thousand, Two Hundred Forty-seven and 59 /100 Dollars 

($16, 247.59). This, petitioners respectfully submit was error. This 
appeal was taken accordingly and they respectfully request that this 
Honorable Court reverse the Motions Court and direct that the order of 
March 6, 1958, herein be set aside and permit the case to be tried on its 
merits. 


CHARLES H. QUIMBY 


650 Warner Building 
Washington, D. C. 


Attorney for Appellants. 
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JOINT APPENDIX 


[Filed June 16, 1956] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ARTHUR M. PARKER, Jr. 
819 Copley Lane 
Silver Spring, Maryland 


and 


TOM K. WHEELER 
Persimmon Tree Road 2 
Potomac, Maryland : Civil Action No. 2520-56 


Petitioners 
-V Ss = 


LOUISE O. WELLBORN 

c/o Mrs. Mary Halsey 

3517 Williamsburg Lane, N. W. 
Washington, D. C. 


Respondent 
(Serve under Rule 4) 
PETITION TO REFORM CONTRACT AND OTHER RELIEF 

The petition of Arthur M. Parker, Jr., and Tom K. Wheeler, peti- 
tioners, respectfully represents unto this Honorable Court as follows: 

1. That they are citizens of the United States, residents of the 
State of Maryland, and bring this action in their own right. 

2. That the respondent is a citizen of the United States, a resident 
of the District of Columbia, and is sued in her own right. . 

3. That the amount in controversy is in excess cf $3, 000. 00. 

4. Under date of June 17, 1953, the petitioners entered into a 
written agreement with the respondent, Louise O. Wellborn, wherein, 
among other things, it was agreed that the respondent, as the owner of 


200 shares of the capital stock of Sid Wellborn Motors, Inc., a corporation, 


agreed to sell said shares to the petitioners. In said contract, the peti- 
tioners agreed to give to the respondent in payment for the purchase of 
Said stock the sum of $5,000.00 cash, representing an obligation of the 
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corporation to the respondent, plus the sum of $10, 000. 00 cash, both of 


which payments were thereupon made by the petitioners and, in addition 
thereto, the petitioners agreed to and did cause the corporation to give 
one Homer Brett a corporation promissory note in the sum of $80, 000. 00, 
payable with interest at the rate of 5% per annum from June 17, 1953, 
under certain terms and conditions as more specifically set forth in the 
11 said agreement dated June 17,1953, as aforesaid and, in addition, 
the petitioners agreed and did give to the respondent their 10 certain 
promissory notes drawn in the principal sum of $5, 000.00 each, fora 
total principal sum of $50, 000.00, the first of which notes by the terms 
thereof became due and payable July 1, 1954, with each of the succeeding 
notes to be due and payable on or before the 1st day of July on each suc- 
ceeding year, and with each of the notes bearing 5% interest, with the in- 
terest payable quarterly, beginning with the date of November 1, 1953. 

5. Petitioners state that as a principal part of the inducement for 
them to enter into the contract dated June 17, 1953 as aforesaid, and to 
make the payments and give the notes as therein provided, they accepted 
as being true and accurate a certain financial statement dated May 31, 1953, 
reported by the respondent as giving a true and accurate accounting of all 
the assets and liabilities of the said Sid Wellborn Motors, Inc., a corpora- 
tion, as of May 31, 1953; that among the assets shown on said financial 
statement and accepted by the petitioners as being correct as aforesaid 
were the following items: 


Accounts receivable - current $ 8, 233.54 
Less allowance for doubtful - 1,055. 65 
$ 7,177.90 


Used passenger cars (Units 21) $24, 304. 71 

Repair Parts : $23, 238. 20 

Accessories $ 4, 691.38 

6. Petitioners state that relying upon the representations of the 
respondent that said statement dated May 31, 1953 was a true and accurate 
statement of the financial condition of the said Sid Wellborn Motors, Inc., 
a corporation, and reported the fair market value of the used passenger 


cars, repair parts and accessories, as well as the fair cash value of the 
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accounts receivable, they did not make or take an inventory of the used 
passenger cars, the repair parts and accessories, nor did they have a 
Separate audit of the accounts receivable, all of which was well-known to 
the respondent and, accordingly, they specifically entered into the con- 
tract for the purchase of the stock from the respondent as aforesaid, and 
made the payments and signed the notes as hereinbefore set forth in strict 
reliance upon said representation. 

12 7. Petitioners say that thereafter at their earliest Opportunity they 
had a complete audit made of the books and records of the said Sid Well- 
born Motors, Inc.,a corporation, by a Certified Public Accountant, and 
had a valuation of the parts and accessories by a qualified disinterested 
party, with the result that they then learned for the first time that the 
accounts receivable, the used passenger cars, the repair parts and ac- 
cessories were all greatly overvalued 7o a sum of approximately 
$24, 002.83, determined as follows: 3 


Over-valued used passenger cars | $ 9, 433. 00 
Over-valued accounts receivable : 3,661. 17 
Over-valued parts and accessories : 10, 908. 66 


8. Petitioners Say that the respondent misrepresented the value of 
the assets as hereinbefore stated, or permitted the petitioners to accept 
Said excessive valuations through mistake to the loss and detriment of the 
petitioners in the sum of $24, 002. 83, plus such interest as the petitioners 
have paid as a result of said false valuations and, accordingly, the con- 
tract of June 17, 1953, between the parties hereto, should be reformed 
accordingly, including such allowances and credits as should properly be 
made with respect to the promissory notes given by the petitioners to the 
respondent herein in accordance with said contract of June 17,1953, and 
continued to remain in the possession of the respondent or her duly au- 
thorized agent. | 

WHEREFORE, the premises considered, your petitioners respect- 
fully pray as follows: 

1, That the Court reform the contract dated June 17,1953, between 
the parties hereto by providing for an allowance or credit on the total 


amount of the purchase price as shown by said contract and represented 
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by payments made by the petitioners and the sums represented by their 
promissory notes as aforesaid, in the sum of $24, 002.83. 

2. That they be allowed as a credit on any indebtedness due from 
the petitioners to the respondent such sums as may be determined to be 
over-payments in interest that have been paid by the petitioners to the 
respondent on the said sum of $24, 002.83 from June 17, 1953, to date. 

3. That until this matter shall be fully disposed of by this Honor- 
able Court, that the respondent be enjoined from signing or transferring 
or in any manner disposing of the promissory notes signed by the peti- 
tioners and delivered to the respondent in accordance with the provisions 

13 of the contract of said parties dated June 17, 1953. 

4. And for such other and further relief as the nature of the case 
may require and as to the Court may seem just and proper. 

/s/ Arthur M. Parker, Jr. 
/s/ Tom K. Wheeler 


/s/ Charles H. Quimby 
Attorney for Petitioners 
* 


* cs 
[Verification ] 


[JURAT dated June 15, 1956. | 


[Filed July 10, 1956] 


ANSWER OF RESPONDENT TO PETITION 
AND COUNTERCLAIM 


1. The respondent admits the allegations of paragraphs 1, 2 and 3 


of the petition. 

2. Answering paragraph 4 of said petition, the respondent admits 
that on or about June 17, 1953, she agreed with the petitioners to sell 
them her shares of stock in Sid Wellborn Motors, Inc., a corporation, 
representing a minority interest therein, at a price of $55, 000 payable 
*5, 000 in cash and the balance represented by a series of ten promis- 
sory notes for $5, 000 each to be executed by petitioners individually and 
by said corporation, and that at the same time one Homer Brett agreed 





5 

to sell them his shares of stock in said corporation, representing a 
majority interest therein, at a price of $90, 000 payable $10, 000 in cash 
and the balance represented by a promissory note for $80, 000 to be exe- 
cuted by said corporation and endorsed individually by petitioners, and 
that in accordance with said simultaneous agreements petitioners ac- 
quired 200 shares of the capital stock of said corporation, being all of 
the outstanding shares thereof. Respondent is without knowledge or in- 
formation sufficient to form a belief as to the payments made by peti- 
tioners and said corporation on the promissory note given to Homer 
Brett as aforesaid, but respondent Says that of the promissory notes 

15 given to her, the note for $5, 000 payable on or before J uly 1, 1954 
with interest thereon at 5% per annum from June 23, 1953 was not paid 
until December 27, 1955, and that the $5, 000 notes payable July 1, 1955 
and July 1, 1956 have not been paid, although interest thereon has been 
paid to May 1, 1956. 

3. Answering paragraphs 5, 6, 7 and 8, re denies that 
She made any representations to petitioners with respect to the assets 
and liabilities of said corporation in connection with the purchase of said 
stock by petitioners, or otherwise, denies that she gave petitioners any 
financial statement or financial information with respect to said cor- 
poration as of May 31, 1953, or as of any other date, and further denies 
that petitioners relied on any financial information concerning accounts 
receivable, used cars, and repair parts and accessories which they may 
have obtained from said corporation or from the said Homer Brett or 
from other sources in connection with the purchase of said stock. Respon- 
dent denies the remaining allegations of the petition, and says that peti- 
tioners are not entitled to any reformation of said contract. 
Second Defense | 


1. The respondent adopts herein the allegations of her first de- 


fense, and says that petitioners’ alleged cause of action is barred by 
laches because this action was not instituted until the last day of the ex- 
piration of a period of three years following the date Zot the agreement 
between petitioners and respondent. ! 





6 
Third Defense 
1. The respondent adopts herein the allegations of her first de- 
fense, and says that the petitioners have waived their alleged right to 
have said contract reformed because they adopted said contract, acted 
16 thereunder, and made payments on the indebtedness represented 
by said promissory notes as aforesaid. 
Fourth Defense 
1. The respondent adopts herein the allegations of her first de- 
fense and says that petitioners are estopped from asserting their alleged 
right to a reformation of said contract because said agreement was an 
arms-length transaction between petitioners and respondent, they im- 
mediately assumed full control of said corporation and the operation of 
said business, and evidenced no dissatisfaction with said contract until 
the filing of this suit nearly three years later. In the meantime, the 
retail automobile business has become more competitive and less profit- 
able, and respondent has lost the opportunity she would have had to sell 
her stock to others on favorable terms. 


COUNTERCLAIM OF RESPONDENT FOR AMOUNT DUE 
UNDER PROMISSORY NOTES 


1. The respondent adopts herein the allegations of her first de- 
fense, and says that the petitioners and said corporation Sid Wellborn 
Motors, Inc. are jointly and severally indebted to her in the sum of 
$10, 000, with interest thereon from May 1, 1956, by reason of said 
promissory notes dated June 23, 1953 in the sum of $5, 000 each payable 
to respondent on or before July 1, 1955 and July 1,1956, respectively, 
and which have not been paid as aforesaid. 

WHEREFORE, respondent demands judgment herein against peti- 
tioners in the sum of Ten Thousand Dollars ($10, 000) with interest there- 
on from May 1, 1956, besides costs. 

DRURY, LYNHAM & POWELL 


By /s/ John M. Lynham 
Attorneys for Respondent 
bd * x x 


17 [Certificate of Service ] 
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[Filed December 11, 1956] 
ANSWER TO COUNTERCLAIM _ 
The petitioners for answer to the Counterclaim filed herein respect- 


fully represent unto this Honorable Court as follows: 
FIRST DEFENSE : 
The Counterclaim fails to state a cause of action upon which relief 


can be granted. 
SECOND DEFENSE | 

Petitioners say that Counterclaim should be dismissed because 
same is based upon an alleged claim which is a part of the direct subject 
matter of the Petitioners’ claim herein, all as is shown by Paragraph 4 
of the Petition filed herein; that credit is claimed in the Prayers of the 
Petition on any indebtedness which may be determined to be due the Respon- 
dent herein. | 

WHEREFORE, having fully answered, Petitioners ask that the 
Counterclaim filed herein be dismissed and that he be allowed the relief 
prayed for in his petition. | 


/s/ Charles H. Quimby 
Attorney for Petitioners 


[Certificate Of Service] 


[Filed February 11, 1958] 
MOTION OF RESPONDENT TO SET ASIDE STIPULATION, 
TO AMEND COUNTERCLAIM AND FOR JUDGMENT 
ON COUNTERCLAIM 

The respondent respectfully moves the Court (1) to set aside the 
stipulation filed herein on March 5, 1957, (2) to amend her counterclaim 
by increasing the indebtedness due to her from petitioners and Sid Well- 
born Motors, Inc. from $10, 000 to $13, 678. 63, with interest on 
$43, 678.63 at the rate of 5% per annum from August 1, 1957 to February 
1, 1958, amounting to the sum of $1, 091.96, and (3) for a judgment on 
said counterclaim as amended in the amount of $14, 770. 59 plus an 
attorney's fee of 10% as provided in the promissory notes which are the 





subject of said counterclaim. 


DRURY, LYNHAM & POWELL 


BY /s/ JohnM. Lynham 
Attorneys for Respondent 


[Certificate Of Service | 
Se eee 


31 [Filed February 11, 1958 | 

AFFIDAVIT OF RESPONDENT LOUISE O. WELLBORN 
DISTRICT OF COLUMBIA, ss: 

Louise O. Wellborn being first duly sworn deposes and says: 

I am the respondent in the above-entitled cause. 

In July, 1956, Arthur M. Parker, Jr. and Tom K. Wheeler filed 
herein a petition to reform a contract under which they acquired all of 
the stock of Sid Wellborn Motors, Inc. I was the owner of ninety-nine 
(99) shares and one Homer Brett, who is not a party to this action, was 
the owner of the remaining one hundred one (101) shares. The purchase 
price for my stock was Fifty Thousand Dollars ($50, 000), for which the 
petitioners herein gave me a series of ten (10) promissory wtes for 
Five Thousand Dollars ($5, 000) each dated June 23, 1953, and bearing 
interest at the rate of 5% per annum. The first of said notes became due 
on July 1, 1954, and one became due on each July 1 thereafter to and 
including July 1, 1963. 

The note due July 1, 1954 was not paid in full until December 27, 
1955, and as the notes which fell due on July 1, 1955 and July 1, 1956 had 
not been paid when this action was filed, I entered a counterclaim herein 
against petitioners on these notes and demanded judgment against them 
for $10, 000 with interest. 

At the time of the filing of this action in July, 1956, interest had 
been paid on all of the notes up to May 1, 1956, and thereafter on August 
3, 1956 interest was paid to August 1, 1956. However, no payment was 

32 made on the principal of the notes duly July 1, 1955 and July 1, 1956, 
and on November 6, 1956, I had my attorneys herein serve a motion for 
judgment on the counterclaim. On November 27,1956, interest was paid 
on all of the notes up to November 1, 1956. 
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This motion was argued before Judge Matthews, and following a 
conference in Chambers it was agreed by counsel that the motion would 
be overruled without prejudice on the stipulation that beginning February 
1, 1957, and until further order of the Court, petitioners would pay $1, 000 
each quarter on account of the entire indebtedness, ‘such payments to be 
applied first to the payment of accrued interest and the balance to prin- 
cipal. A written stipulation was filed in this cause, and on January 18, 
1957, the motion was denied without prejudice. : 

The payment of $1, 000 due February 1, 1957 under the stipulation 
was not paid until March 7, 1957, and it was applied to pay the interest on 
the entire indebtedness to February 1,1957, and the balance of $437.50 
was applied on account of the principal of the note due July 1, 1955, 
leaving a principal balance due thereon of $4, 562. 50. 

The payment of $1, 000 due May 1, 1957, was not made, and on 
June 5, 1957 and again on June 18, 1957 my attorneys wrote to counsel for 
petitioners demanding payment and advising that unless it was received on 
or before June 25,1957, the matter would be brought to the attention of 
the Court. No payment having been received, a motion was filed herein 
in my behalf to amend the counterclaim by increasing the amount claimed 
from $10, 000 to $14, 562.50, with interest, to cover the three notes 


which had then matured, and for the entry of judgment on the counter- 


claim as amended. | 

Thereafter, by letter dated July 16, 1957 petitioners offered to 
pay the $1, 000 which had become due May 1, 1957 under the stipulation, 
but because of the many difficulties which I have had in collecting any 
payments on these notes, I decided it would be best to return the pay- 

33 ment offered and bring the matter to the attention of the Court by 
proceeding with the motion. Thereafter, by letter dated August 1, 1957, 
petitioners offered to pay the $1, 000 due August 1, 1957 , but this pay- 
ment likewise was refused for the same reason. | 

Subsequently, on the assurance of petitioners that the payments 
would be made as required by the stipulation, I accepted the $2, 000 on or 
about August 17, 1956 and withdrew the motion. Of this amount, $1,116.13 
was applied to pay interest on the entire indebtedness to August 1, 1957, 
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and $883.87 was applied on account of the note due July 1, 1955, leaving 
a principal balance thereon of $3, 678.63. The payments of $1, 000 due 
under the stipulation on November 1, 1957 and February 1, 1958 have not 
been paid. 

Therefore, the amount due and owing to me by petitioners on 
account of the indebtedness represented by their nine (9) promissory 
notes as aforesaid, is as follows: 

1. The sum of $13, 678.63, being the balance of the principal on 
the notes due July 1,1955, July 1, 1956, and July 1, 1957. 

2. Interest on $43, 678.63, the unpaid balance of the indebtedness 
at the rate of 5% per annum from August 1, 1957 to February 1, 1958, 
the current interest payment date as provided in said notes, amounting 
to the sum of $1, 091.96. 

3. An attorney's fee of 10% of the amount now due as aforesaid, as 
provided in the notes, amounting to the sum of $1, 477. 

| /s/ Louise. O. Wellborn 
[JURAT dated February 7, 1958. ] 


34 [Certificate Of Service] 


[Filed March 4, 1958] 


ANSWER TO MOTION OF RESPONDENT TO SET ASIDE 
STIPULATION, TO AMEND COUNTERCLAIM AND FOR 
JUDGMENT ON COUNTERCLAIM 


Now comes the petitioners in the above-entitled cause, and for 
Answer to the Motion of Respondent to Set Aside Stipulation, to Amend 
Counterclaim and for Judgment on Counterclaim represents unto the 
Court that said Motion should be denied, and for reason therefor states: 

1. That the stipulation referred to herein was voluntarily entered 
into by the parties to this cause, and as stated specifically in said Peti- 
tion, same is not to be construed to operate to the prejudice of any of the 
parties hereto either at the time of the execution of such stipulation or 
in the future in respect to any of the matters included in this proceeding. 
It, therefore, follows that the computation made by the respondent con- 
cerning the payments heretofore made to her by the petitioners since this 
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action was filed is premature, inasmuch as the petitioners would be en- 
titled to full credit for all payments made to respondent on a basis of 
such sums, if any, as may be determined by the Court upon hearing of 
this cause to be due the respondent. 

2. Petitioners state that their Answer to Motion of respondent for 
Judgment and Counterclaim heretofore filed in said cause, and argued be- 
fore Judge Matthews, is likewise an Answer to the present Motion for 
Judgment on the Counterclaim and accordingly was denied by the Court 
on argument without prejudice pending a hearing of the cause of its 


merits. 
/s/ Charles H. Quimby 


Attorney for Petitioners 
* * K * 2 


36 [Certificate Of Service] 


[Filed March 6, 1958] 
JUDGMENT ON COUNTERCLAIM 

Upon consideration of the motion of the respondent to set aside the 
stipulation, to amend her counterclaim and for judgment on her counter- 
claim as amended, and it being.hereby expressly determined by the Court 
that there is no just reason for delay, it is by the Court this 6th day of 
March, 1958, ordered as follows: 

1. That the said motion be, and the same hereby is granted. 

2. That a final judgment shall be entered herein forthwith in 
favor of the respondent Louise O. Wellborn and against the petitioners 
Arthur M. Parker, Jr. and Tom K. Wheeler in the amount of $13, 678. 63, 


plus interest on $43, 678.63 at the rate of five per cent per annum from 
August 1, 1957 to February 1, 1958, amounting to $1, 091.96, plus an 
attorney's fee of $1, 477 as provided in the promissory notes which are 


the subject of said counterclaim. 
° By the Court: 


/s/ F. Dickinson Letts 
Judge 
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638 [Filed March 10, 1958 | 
AMENDED COUNTERCLAIM OF RESPONDENT 
Pursuant to the authority heretofore granted by the Court, the 


respondent files herein its amended counterclaim as follows: 


1. The respondent adopts herein the allegations of the First De- 


fense of her answer, and says that the petitioners and said corporation 
Sid Wellborn Motors, Inc. are jointly and severally indebted to her in 

the sum of $13, 678.63, with interest on the sum of $43, 678.63 at the 
rate of 5% per annum from August 1, 1957 to February 1, 1958, amounting 
to the sum of $1, 091.96, by reason of the promissory notes described 
in the petition. 

2. Acopy of the first of said promissory notes to become due is 
attached hereto as Exhibit A, being typical of the series of ten (10) notes 
involved in this suit. 

WHEREFORE, respondent demands judgment herein against peti- 
tioners in the sum of $13, 678.63, with interest on $43, 678.63 at the rate 
of 5% per annum from August 1, 1957 to February 1, 1958, amounting to 
the sum of $1, 091.96, plus an attorneys’ fee of 10% as provided in said 
notes amounting to $1, 477, besides costs. 

DRURY, LYNHAM & POWELL 


BY /s/ John M. Lynham 
Attorneys for Respondent 


42 [Filed April 16, 1958] 
ANSWER TO AMENDED COUNTERCLAIM 
The petitioners for Answer to the Amended Counterclaim filed 
herein respectfully represent unto this Honorable Court as follows: 
FIRST DEFENSE 
The Amended Counterclaim fails to state a cause of action upon 
which relief can be granted. 
SECOND DEFENSE 
Petitioners say that Amended Counterclaim should be dismissed 
because same is based upon an alleged claim which is a part of the direct 
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subject matter of the petitioners’ claim herein, all as is shown by Para- 
graph 4 of the Petition filed herein; that credit is claimed in the Prayers 
of the Petition on any indebtedness which may be determined to be due 
the respondent herein. 

WHEREFORE, having fully answered, petitioners ask that the 
Amended Counterclaim filed herein be dismissed and that they be allowed 
the relief prayed for in their petition. 


/s/ Charles H. Quimby 
Attorney for Petitioners 


[Certificate of Service] 


41 [Filed April 4, 1958] 
NOTICE OF APPEAL | 
Notice is hereby given this 4th day of April, 1958, that Arthur M. 
Parker, Jr., and Tom K. Wheeler hereby appeal to the United States 
Court of Appeals for the District of Columbia from the judgment of this 
Court entered on the 6th day of March, 1958 in favor of Louise O. Welk 
born against said Arthur M. Parker and Tom K. Wheeler. 


/s/ Charles H. Quimby 
Attorney for Petitioners 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


THE COURT: Mr. Quimby. 

MR. QUIMBY: If your Honor please, after I left Court Tuesday I 
went out to the office of one of the defendants and ye sterday I was up at 
the National Savings & Trust Company bank to check on the amount of 
money that had been paid, and I have prepared a little memorandum 
which I would like to submit to your Honor showing that if the figures 
given to me are correct, and if we should prevail in this suit, under no 
circumstances would there be any more than $5, 979.99 possibly due Mrs. 
Wellborn, and that would be payable, a portion of it, as late as 1963 be- 
cause this was to be spread over a ten-year period. 
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Now, if your Honor please, this does not include any figuring of 
interest because it was rather complicated to try to figure, and I did not 
think that I could come up with an accurate or anywhere near an accurate 
figure in this short space of time, but, as I say, that order that your 
Honor has had presented to him this morning calls for some $16, 000, I 
believe, which as I say is almost -- Well, two-and-a-half times what 
would be due Mrs. Wellborn if we are correct in our suit. 

* * * * 

MR. QUIMBY: If your Honor please, we admitted that the notes 
were given originally, of course, but then after the notes were given it 
was discovered for the first time that there was some $24, 000 less 
valuation on the articles that were purchased when the notes were given, 


from stock, and we asked to have the whole situation reformed, the 


whole contract reformed, including these notes as shown by the prayer 


in our petition here. 

Now, if we are correct, if Your Honor please, of course we can- 

not admit that there are three notes past due at the present time. In 

5) the first place those notes would have to be reformed as to amount, 
and, secondly, we would be entitled to credit for what has been paid. 
Now, I handed your Honor a little memorandum this morning which shows 
the amount that has been paid, and the amounts that we are claiming in 
this suit, and there is even a 12-hundred-dollar credit there that Mrs. 
Wellborn had allowed for the use of a new automobile for a year anda 
half, and so on. 

Now, I say again, if your Honor please, that we come up with a 
figure even today of something over $5, 000 while this order calls for a 
$16, 000 payment. If we are correct, your Honor, in this, then your 
Honor in signing that order would order the plaintiffs to pay some $10, 000 
more than they owe. 

That is the reason I stated the other day, if your Honor please, I 
felt that this was a situation where until the merits are gone into they 


cannot very well be sure where anybody stands here. 
x * ad 
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contention. that 
er (oneoos. 


+ 
S since the notes were based on the disputed contract, judgment on the counterclaim 


Parker v. Wellborn 10/29/58 


This is an appeal from summary judgment for defendant on a counterclaim. 
Plaintiffs! original petition for reformation of a contract of sale still pends 
in the court below, This court has jurisdiction of the appeal because the judgment 
on the coumterclaim satisfies the test for finality of Rule 54(b), Fede8.Civ.P. 

The counterclaim prayed for judgment on past due promissory netes mdde 
by plaintiffs to defendant as consideration for sale of steck wider the disputed 


contract. The ay defense that plaintiffs made to the counterclaim was that, 


° 3 should await judgment on the complaint. Thus the only issue on appeal is whether 


the trial court erred in refusing to postpone( judgment) on the counterclain. 
I propose the following test: The trial judge had discretion to grant immediate 


judgment was greater than the amount plaintiffs would ultimately owe defendant 
even if plaintiffs prevailed en their petition. (By nes "owe", I include 
all obligations, whether past due or not yet matured.) 

I realize that the burden of proof I propose is contrary to that generally 
applicable in summary judgment situations. I nevertheless believe it is correct 
because the showing that plaintiffs are required to make is not an element of proef 
of an issue in the case. It is merely a showing ef a reason why the judge should 
postpone judgment on an admittedly past due and valid obligation. 

By suggesting this test I do not mean to imply that the judge might not have 
such discretion if the plaintiffs made the applicable showing. I merely mean to 
say that this very narrow test I have proposed is sufficient to dispose of this case 





Did plaintiffs show that the amount of the summary judgment was greater 
than the amount plaintiffs 
on the merits? I think note 


This factual issue centers itself around the amount plaintiffs have already 

paid defendant since their down payment. The parties are in agreement concerning 

211 other pertinent figures. See tables infre. The summary judgment was in the @& 
| amount of $13,678.63 principal plus interest and costs which are not disputed, 
(JeAe 11) 

The record does not show that plaintiffs have ever made any specific allegatior 
or atatements as to how much they have paid. In the transcript of proceedings for 
suamary judgment before Judge Letts they made the unsupported assertion that "if 
we should prevail in this suit, under no circumstances would there be any more than 
$5,979.99 possibly due" defendant. (J.A. 13)- This figure receives its only 
support from the argument on appeal. (pe). There they have a table claiming 
as payments of principal $13,695.81 more than defendant conceded she has reveived. 
(Joh. SulO; see tables infra for the calculations used to arrive at this figures) 

Defendant's figures lead to the conclusion that, even if plaintiffs prevail 
on the merits, there would still be owing $19,675.90. 

Since I belivwe that plaintiffs should bear the burden ef showing that the 
trial court was in error, I recommend affirmance. Although they make allegations 
in their argument on appeal to support their bald assertion below that the judg= 
ment is for an amount greater than would be ultimately due if they succeeded, this 


is insufficient sof to meet the burden I believe they should bear. 
ere eteeteneren ence 





TABLE I 
Plaintiffs' undisputed figures 


Amount of original contract promise 

Amount paid at time of sale 

Difference 

Amount of reformation sought by plaintiffs 

Difference (Amount that would still be owed 25,997.17 
if there had been no payments 
since the time of the sale) 


Defendant's figures 


Vv 


1. Amount that would still be owed if plaintiffs __ $25,997,17 
prevail and if there had been no payments since 
the time of the sale (See line 5, Table I) 


ount of principal paid since time of sale 
f13- Difference un wo 


plaintiffs prevail on their petition) ) JA 
4e Amount of counterclaim (Principal only) 7 13,678,963 
5e Difference (Amount that plaintiffs still ewe f 5599717 

in excess of counterclaim even if they prevail f 

on their petition; see premise supra. ) 


“419675680 


TABLE III 


Plaintiffs! disputed figures 


1. Amount of counterclaim (Principal only) , $23,678.63 
2. Amount that plaintiffs would owe if 

there had been no payments since 

sale (See Table I, line 5) 


of sale (Com TT. line 2 
4e Amount owed if plaintiffs prevail 
S. Ament cou Se exceeds 

amount that wou be ewed 
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No. 14,473 


COUNTERSTATEMENT OF QUESTIONS PRESENTED 


In appellee’s opinion the question presented is: 


Did the District Court err in granting appellee’s mo- 
tion for judgment on her counterclaim when appellants’ 
pleadings raised no material issue of fact, interposed no 
defense at law and showed no just grounds for delay? 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,473 


Artour M. Parker, Jz. 


and 
Tom K. WHEELER, 
Appellants 
v. 


Louise O. WELLBORN, 
Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On June 16, 1956, appellants filed suit against ap- 
pellee alleging, among other things, that on June 17, 1953, 
they had entered into a written agreement to purchase 
200 shares of Sid Wellborn Motors, Inc. and as consid- 
eration therefor agreed to pay $15,000 in cash, give one 
Homer Brett a promissory note in the sum of $80,000, 
with interest at the rate of five per cent per annum from 
June 17, 1953, and to give appellee ten promissory notes 
each in the principal amount of $5,000 with interest at 
the rate of five per cent per annum from November 1, 
1953, payable quarterly, the first of said notes to mature 
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on July 1, 1954, and the remaining notes to mature one 
a year on each succeeding July Ist [J.A. 1-2]. Appel- 
lants further alleged that through a mutual mistake said 
stock had been overvalued in the amount of $24,002.83 
and prayed that said agreement be reformed by reducing 
the purchase price of said stock in the amount of $24,- 
002.83 and that appellee be enjoined from signing or 
transferring or in any matter disposing of said promis- 
sory notes [J.A. 3-4]. 


On July 10, 1956, appellee filed her answer to the com- 
plaint interposing four separate defenses and counter- 
claimed for the amount due her on the two $5,000 prom- 
issory notes which matured on July 1, 1955 and July 1, 
1956, respectively, alleging nonpayment [J.A. 4-6]. 


On November 7, 1956, appellee filed a motion for judg- 
ment on her counterclaim [R. 18] which was denied with- 
out prejudice by order of the Court below, dated March 
6, 1957 [R. 23], in view of the stipulation between appel- 
lants and appellee, filed March 5, 1957, whereby appel- 
lants undertook to pay $1,000 each quarter on account 
of the amount due on said notes [R. 22]. Subsequently, 
on July 5, 1957, appellee filed a second motion for judg- 
ment on her counterclaim because of default in the pay- 
ment due May 1, 1957, under the terms of the stipula- 
tion [R. 24]. This motion was withdrawn on August 
19, 1957, after tender by appellants of the payments due 
May 1 and August 1, 1957 [R. 27]. Due to defaults in 
the quartely payments due November 1, 1957 and Feb- 
ruary 1, 1958, appellee, on February 11, 1958, filed a fur- 
ther motion to set aside the stipulation, to amend her 
counterclaim to include the note which matured July 1, 
1957 and for judgment on her counterclaim as amended 
[J.A. 7]. In support of said motion appellee duly filed 
her affidavit [J.A. 8-10] which was not controverted by 
appellants. Subsequently, after hearing, judgment was 
entered in favor of appellee on her counterclaim [J.A. 
11) and this appeal followed. 





3 
SUMMARY OF ARGUMENT 


The pleadings of appellants raise no defense to the 
relief granted appellee by the District Court on her coun- 
terclaim. The affidavit of appellee supports the judg- 
ment of the Court below and is uncontroverted by ap- 
pellants. Appellants’ brief fails to reach the vitals of 
the case. 


ARGUMENT 


The pleadings of appellants raise no defense to the 
relief granted appellee by the District Court on her 
counterclaim. An analysis of the complaint [J.A. 1-4] 
reveals that appellants seek the reformation of a $145,000 
contract for the purchase of stock by reducing the sale 
price in the sum of $24,002.83. Appellants allege they 
paid $15,000 of this $145,000 in cash and for the balance 
gave eleven promissory notes, one to Homer Brett in the 
principal amount of $80,000 and a series of ten notes 
described above to appellee in the aggregate principal 
amount of $50,000. Nowhere do appellants allege how 
much, if any, of the $130,000 represented by these notes 
has been paid by them. Consequently, as far as appel- 
lants’ complaint reveals, a reformation of the contract 
by reducing the sale price of the stock by $24,002.83, 
would still leave a balance of $105,997.17, over and above 
the $15,000 paid in cash, unaccounted for and owed by 
the appellants. 


Appellants maintained below, as they do here, that if 
they are successful in their suit for reformation they will 
be entitled to credit against the amount of appellee’s 
claim and as authority therefor point to the fact that 
in their prayers for relief they ask for such credit. No- 
where do they allege any facts or make any showing as 
to why they would not still owe appellee the amount of 
her counterclaim and a great deal more besides. It is 
significant to note further that in their prayers appel- 
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lants also ask that appellee “be enjoined from signing 
or transferring or in any manner disposing of the prom- 
issory notes signed by the petitioners” [J.A. 4], yet 
they have not moved for such an injunction which would 
require posting of bond, showing irreparable injury and 
meeting the other requirements of Rule 65 of the Federal 
Rules of Civil Procedure. Rather, appellants’ position is 
that the mere filing of their complaint is sufficient to de- 
lay the payment of matured negotiable promissory notes 
even though the complaint on its face alleges no facts 
which, if proved, would preclude recovery to appellee on 
her counterclaim. 


The affidavit of appellee supports the judgment of the 
Court below and is uncontroverted by appellants. In 
said affidavit [J.A. 8-10] appellee stated under oath that 
the contract of which appellants seek revision was for 
their purchase of all the stock of Sid Wellborn Motors, 


Inc.; that she was the owner of 99 shares of said stock 
and that one Homer Brett, not a party to this action, 
was the owner of the remaining 101 shares; that the 
purchase price of her stock was $50,000 for which the 
appellants gave her a series of ten promissory notes for 
$5,000 each, dated June 23, 1953, and bearing interest at 
the rate of 5% per annum, said notes to become due one 
a year commencing with July 1, 1954. Appellee further 
stated that four of said notes had matured in the total 
principal amount of $20,000 and that only $6,321.37 of 
this sum had been paid to her, leaving a balance due of 
$13,678.63. 


Notwithstanding the fact that appellee’s affidavit, if 
uncontested, would entitle her to judgment on her coun- 
terclaim, appellants filed no opposition thereto. The fig- 
ures set forth on page 8 of appellant’s brief were not 
submitted under oath nor was it ever explained what pay- 
ments they represent, how they were computed or from 
what source. 
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As was stated by Judge Huxman in Schreffler v. 
Bowles, 153 F. 2d 1 (10th Cir. 1946), at p. 3: 


The salutory purpose of Rule 56 is to permit 
speedy and expeditious disposal of cases where the 
pleadings do not as a matter of fact present any 
substantial question for determination. Flimsy or 
transparent charges or allegations are insufficient to 
sustain a justiciable controversy requiring the submis- 
sion thereof. The purpose of the rule is to permit 
the trier to pierce formal allegations of facts in 
pleadings sae grant relief by summary judgment 
when it appears from uncontroverted facts set forth 
in affidavits, depositions or admissions on file that 
there are as a matter of fact no genuine issues for 
trial. 


In City of Zephyrhills, Florida v. R. E. Crummer & Co., 
237 F. 2d 338 (5th Cir. 1956), the City appealed from 
an order granting plaintiff’s motion for summary judg- 
ment in its suit on certain promissory notes on the ground 
that a factual issue had been raised by its defense of 
forgery. In its original answer to the complaint the City 
did not assert that the notes were forged, nor did it 
file an amendment when given permission to do so. The 
plaintiff, however, filed the affidavit of one qualifying 
as an expert who said the signatures on the notes were 
genuine. The Court held at p. 343: 


The City made no showing that a factual issue 
could be made on the point (forgery). The City sug- 
gests that when a defense of forgery is raised no 
summary judgment can be properly entered. We find 
no principle or precedent requiring such a holding. 

In regard to appellants’ brief, suffice it to say that it 
fails to reach the vitals of the case. On page 7 of the 
brief they state that an issue of fact was raised in the 
trial court as to whether there was misrepresentation 
which would justify reformation of the contract for the 
sale of stock. On page 5 of their brief they state there 
was no misrepresentation but rather a mutual mistake of 
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fact entitling them to. reformation of the contract. At 
no point, however, do they show how the reformation of 
that contract would effect appellee’s right to the relief 
granted her. 


CONCLUSION 


It is respectfully submitted that the order of the Dis- 
trict Court granting judgment in favor of the appellee 
should be affirmed. 


Arrnur P. Drury 

Joun M. Lynam 
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Washington 5, D. C. 
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